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Montana's MunicipEl~1R~apportionment Case 
c.. 2.. The 1965 decision of a federal district court in Her-
weg v. Butte is the basic law governing redistricting, 
apportionment and reapportionment for aldermanic 
elections in Montana, but it was not published in the 
usual compilations of such decisions. Current con-
cern with reapportionment of local government units 
suggests that publication of this basic case might be 
useful. The proceedings from original Complaint to 
final Decree are presented here. 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MONTANA 
BUTTE DIVISION 
NO. 1232 
PHOEBE R. HERWEG, in behalf of 
herself and all other similarly 
situated citizens and electors of 
the City of Butte, 
Plaintiff. 
-vs-
THE CITY COUNCIL OF THE CITY 
OF BUTTE, State of Montana, and 
THOMAS F. POWERS, as Mayor of 
the City of Butte, 
Defendants. 
COMPLAINT 
Plaintiff complains of Defendants, and for claim 
against them, states and alleges as follows: 
1. This action arises under the Constitution of the 
United States, the Fourteenth Amendment, seeking 
declaratory and injunctive relief to regulate the ac-
tions of the Defendants as respects the right of Plain-
tiff and other electors in the City of Butte to have 
equal and proportionate representation on the City 
Council of the City of Butte, State of Montana, and 
to enforce the requirements of law in connection 
therewith, under the provisions of Title 42, United 
States Code, Sections 1983 and 1988. Jurisdiction is 
conferred on this Court by Title 28, United States 
Code, Section 1343. 
2. Plaintiff is a citizen and resident and taxpayer 
of the State of Montana and a resident and registered 
elector of the sixth ward of the City of Butte, and 
Silver Bow County, and representative of all citizens 
and electors in the City of Butte similarly situated, 
and bringing this suit in her and their behalf. 
3. The Defendant City Council of the City of 
Butte is the duly elected, acting, and qualified City 
Council of the City of Butte, composed of sixteen 
councilmen, two from each of the eight wards of said 
city, all having been elected at the municipal election 
in the month of April, 1963, or duly appointed there-
after to fill vacancies, said City Council having been 
charged by the statutes of the State of Montana with 
the legislative power of the City, including certain 
duties relating to elections. 
4. Defendant Thomas F. Powers is the duly elected, 
qualified, and acting Mayor of the City of Butte, and 
as such is also charged by law with certain duties 
relating to elections and legislation for the City of 
Butte. 
5. By provision of the Constitution of Montana, 
establishment of the form of municipal government 
in the State of Montana, including the method of 
appointment, election or removal of officers, is a duty 
imposed upon the Montana Legislative Assembly, 
within certain limitations, and by statute enacted by 
the Montana Legislative Assembly, Section 11-707, 
RCM 1947, the first city or town council of a city or 
town must divide such municipal corporation into 
wards for election and other purposes, having regard 
to population so as to make them as nearly equal as 
possible, and under the provisions of Section 11-708, 
RCM 1947, a city council has continuing authority to 
make changes in numbers and boundaries of wards, 
by ordinance. 
6. Most wards of the City of Butte as presently 
constituted are possessed of strained and artificial 
boundaries, and are lacking in compactness and other 
desirable physical characteristics, two of said wards 
containing more land area and more registered voters 
than all six other wards combined, without substan-
tial reason or justification therefore, based on either 
population or physical characteristics. 
7. Twelve of the sixteen members of the Defendant 
City Council are elected by the six least populous 
wards of the city, with population approximately 
equal to the other two wards, according to United 
States Bureau of the Census figures for the year 1960, 
but said six wards having less than a majority of the 
total registered voters for the municipal election for 
the year 1965, as shown. by the table f Page 21: 
8. Plaintiff and numerous other members of the 
class represented by her are grievously injured and 
damaged by the malapportionment of the wards of 
the City of Butte as now existing, by reason of the 
failure and neglect of Defendants herein to reappor-
tion said wards, in accordance with their statutory 
authority, so as to provide numbers and boundaries 
thereof resulting in a division of approximately equal 
population, with the result that the Defendant City 
Councilmen variously represent population varying 
from a low of 1,289 to a high of 8,897, or a ratio of 
almost seven to one, and said councilmen represent 
Ward 1960 1965 Voter 
Number Population Registration 
1 1,289 621 
2 2,728 1,332 
3 1,814 722 
4 2,446 1,285 
5 3,317 1,371 
6 2,463 1,374 
- --
Sub-total 14,056 6,705 
7 8,897 4,462 
8 4,924 2,327 
- --
Sub-total 13,821 6,789 
-- --
TOTAL 27,877 13,494 
registered voters ranging from a low of 621 to a high 
of 4,462, or a ratio in excess of seven to one. 
9. Plaintiff and others of her class are thereby 
caused to have their vote in municipal elections to be 
diluted and debased, and to be deprived of the right 
to be properly and equally represented upon the City 
Council of the City of Butte, with resulting discrimi-
nation against Plaintiff and numerous others of her 
class, thereby rendering it necessary for this Court 
to declare and adjudge the rights of Plaintiff herein, 
and to declare and adjudge the ordinances of the City 
of Butte establishing and declaring the boundaries of 
wards therein to be inconsistent with and repugnant 
to the requirements of the Constitution of the United 
States and the statutes of the State of Montana. 
' 10. Defendants herein have taken no steps to re-
apportion the City of Butte and have indicated no 
special or firm intentions of doing anything other 
than continuing the present system of apportion-
ment, which has been unequal and disproportionate 
for many years, and becomes increasingly so, the 
largest wards having in recent years shown the most 
substantial gains in voter registration, and unless this 
Court enjoin and restrain further elections under 
existing ordinances, Plaintiff and others of her class 
will suffer substantial and irreparable injury or loss 
by debasement of their vote and discrimination 
against them in all special and general elections here-
after. 
WHERE F 0 RE, Plaintiff demands judgment 
against Defendants as follows : 
1. That the ordinances of the City of Butte estab-
lishing the present wards and boundaries be declared 
invalid and null and void. 
2. That the duty of Defendants to properly reap-
portion the City of Butte forthwith so as to be effec-
tive by not later than the 1965 primary and general 
elections be declared, and if compliance not be 
promptly and adequately made that Defendant Coun-
cilmen be ordered and required to run at large. 
3. That the duty of Defendants to follow the prin-
ciples of reapportionment laid down by decisions con-
struing the Fourteenth Amendment to the United 
States Constitution be declared, and including the 
following: 
a. The validity of any plan of apportionment 
shall be tested upon the basis of population. 
b. Defendants must by good faith efforts at-
tempt the creation of wards substantially 
relation to population. 
c. Such other principles as the Court may in 
justice and equity declare and prescribe. 
4. That this Court exercise continuing jurisdiction 
and supervision and control over reapportionment of 
the City of Butte, as may be necessary and appro-
priate to secure a just and fair apportionment con-
sistent with principles to be declared by the Court. 
5. The Defendants be enjoined during the pend-
ency of this action and permanently from taking any 
actions or proceedings which would prejudice the 
jurisdiction of this Court or the accomplishment of 
reapportionment as sought herein, and particularly 
from calling or holding any further special or general 
elections until such time as a satisfactory plan of re-
apportionment be completed and approved by this 
Court. 
6. For such other and further relief as to the Court 
may seem just and equitable under the circum-
stances. 
Dated this 16th day of February, 1965. 
A. L. LIBRA 
A. L. Libra, Attorney for Plaintiff 
317 Wheat Building, Box 1691 
Helena, Montana 
ORDER 
This matter having come on for hearing this 23rd 
day of February, 1965, upon the motion of the Plain-
tiff for a temporary injunction, and the Court being 
fully advised of all facts material herein, and said 
motion having been denied, it is by the Court, 
ORDERED that all proceedings herein are stayed 
pending the further order of this Court, but the Court 
specifically retains jurisdiction of this matter pend-
ing a final valid reapportionment ordinance being 
adopted by Defendant City Council and approved by 
this Court; 
IT IS FURTHER ORDERED that the primary and 
general elections for the year 1965 now called and 
scheduled for March 22nd and April 5th respectively 
be held in accordance with usual procedures except 
as modified hereby, that all candidates for the office 
of alderman of the City of Butte, in both said primary 
and general elections, be required to be nominated 
and elected for and from the ward in which each 
candidate now resides and for which nominating 
petitions have been filed, but by vote of all eligible 
electors of the City or Butte; 
IT IS FURTHER ORDERED that the Defendants 
herein proceed promptly to initiate and pursue to 
conclusion such procedures as may be necessary and 
appropriate to enact an ordinance redesignating the 
boundaries of the wards of the City of Butte so as to 
result in each said ward having approximately equal 
population, such ordinance to be enacted by no later 
than August 1, 1965, and to be submitted to this Court 
for .examination for compliance with the require-
ments of the laws of the United States and the State 
of Montana. 
Done and Dated at Butte, Montana on this 23rd day 
of February, 1965. · 
W. D. MURRAY 
UNITED STATES DISTRICT JUDGE 
DEFENDANTS' RETURN OF COMPLIANCE 
The return of the Defendants respectfully shows: 
1. That the above entitled Court did make an Order 
in the above entitled cause on the 23rd day of Feb-
ruary, 1965, requiring defendants to pass an Ordi-
nance on or before August 1, 1965, redesignating the 
boundaries of the eight wards of the City of Butte in 
such manner and with the result that each ward 
would have approximately equal population, and to 
submit such Ordinance to the Court for examination 
and determination that said Ordinance shall be in 
compliance with the laws of the State of Montana 
and of the United States. 
2. That on the 21st day of July, 1965, the City 
Council of the said City of Butte and the Mayor of 
the said City of Butte did respectively pass and ap-
prove Ordinance No. 2261 of the Ordinances of the 
said City of Butte, which Ordinance redesignates the 
boundaries of the eight (8) wards of the said City of 
Butte with the result that the population in each 
ward is approximately equal, a copy of which said 
Ordinance is hereto attached and by this reference 
incorporated herein and made a part hereof to all 
intents and purposes as if the same were herein set 
forth word for word and figure for figure. 
3. That the population in the various wards so re-
designated and reapportioned are as follows: 
WARD NO. POPULATION 
1 3,530 
2 3,594 
3 3,605 
4 3,590 
5 3,598 
6 ~~5 
7 3,597 
8 3,549 
4. That said population is based upon the 1960 cen-
sus of the United States. 
5. That the disparity of population between the 
lowest populated redesignated and reapportioned 
ward and the highest populated redesignated and re-
apportioned ward is 95 persons. 
6. That defendants have diligently pursued and at-
tempted to fully comply with said Order. 
WHEREFORE, Defendants pray: That the above 
entitled Court hear this Return to its Order; examine 
said Ordinance; find, determine, adjudge and decree 
that said Ordinance is in compliance with the laws 
of the United States and of the State of Montana; 
discharge defendants from further duties and respon-
sibility herein; and grant such other and further re-
lief to Defendants as seems meet and proper. 
Dated July 22, 1965. 
WILLIAM N. GEAGAN 
M. F. HENNESSEY 
Attorneys for Defendants. 
FINDINGS, CONCLUSIONS AND DECREE 
This is an action brought by Phoebe R. Herweg, as 
Plaintiff, in behalf of herself and all other similarly 
situated citizens and electors of the City of Butte, 
against the Defendants above named. The purpose of 
the action is to obtain declaratory and injunctive re-
lief to regulate the actions of the Defendants, as re-
spects the right of Plaintiff to have equal and pro-
portionate representation on the City Council of the 
City of Butte, under the requirements of the equal 
protection clause of the United States Constitution, 
and pertinent statutes of both the United States and 
the State of Montana. 
The complaint alleges that the City Council of the 
City of Butte is composed of sixteen councilmen, two 
from each of the eight wards of the city, and that the 
City Council has both the authority and the duty to 
make changes in numbers and boundaries of wards, 
by city ordinance, so as to make such wards as nearly 
equal as possible, with regard to population. It is also 
alleged that the wards of the City of Butte as pres-
ently constituted have been malapportioned, that 
twelve of the sixteen members of the Defendant City 
Council are elected by the six least populous wards 
and enforcement of certain ordinances of the City of 
Butte which establish and define the numbe;r of 
wards and boundaries, and enjoining the Defendants 
from calling or holding of any special or general 
elections, until such time as a satisfactory plan of re-
apportionment be approved by this Court. On that 
date, the primary and general elections for the year 
1965, upon Plaintiff's motion for a temporary injunc-
tion, seeking to suspend and restrain the operation 
of the city, with popu1at10n approximately equal to 
the other two wards; according to United States Bu-
reau of Census figures for the year 1960. 
This matter came on for hearing on February 23, 
1965 had been set by proclamation for March 22nd 
and April 5th respectively, and it then appearing to 
the Court that to grant the injunctive relief sought 
would not be entirely practical or in the best interests 
of the citizens or electors of the City of Butte, and 
their municipal government, and yet that Plaintiff 
was entitled to such temporary and provisional relief, 
as would protect her and other citizens and electors 
of her class from continuing discrimination and mal-
apportionment. 
The Defendants appeared by motion, and the entire 
matter having been submitted to the Court for d~ci­
sion, and the Court having had the benefit of ex-
tended argument from counsel for the respective 
parties, a provisional order was entered by the Court, 
staying all proceedings pending the further order of 
the Court, specifically retaining jurisdiction of the 
matter pending a final valid reapportionment ordi-
nance being adopted and approved, ordering the De-
fendants to enact such necessary and appropriate 
new ordinances by no later than August 1, 1965, and 
further ordering that the primary and general elec-
tions for the year 1965 he modified to the extent that 
all candidates for the office of councilman be nomi-
nated and elected from the ward in which each candi-
date resided, but by vote of all eligible electors of the 
City of Butte. 
The Defendants having now filed their return here-
in, including a certified copy of Ordinance No. 2261, 
designating the boundaries of the wards of the City 
of Butte and reapportioning said wards by population 
based on the United States Census of 1960, said re-
turn having been properly served on counsel for the 
Plaintiff, and a date for hearing of said return having 
been stipulated to by the parties, for Thursday July 
29, 1965, at the hour of 10:00 A.M. Mountain Daylight 
Savings Time, at which time all issues herein were 
submitted to the Court for a final decision. 
The Court now finds that Ordinance No. 2261 of the 
Ordinances of the City of Butte has been validly en-
acted, having been passed and approved on July 21, 
1965, and by the terms thereof to be in full force and 
effect from and after its passage and approval. The 
Court further finds that the wards of the City of 
Butte as redesignated and reapportioned average ap-
proximately 3,600 persons per ward, based upon the 
United States Census for the year 1960, that the dis-
parity of population between the lowest and highest 
wards is only 95 persons, and that said wards as re-
designated and reapportioned and Ordinance No. 
2261 of the Ordinances of the City of Butte constitute 
a valid and substantial compliance with the previous 
order of the Court, and with the pertinent statutory 
and constitutional provisions of the United States and 
the State of Montana, and that said Defendants are 
entitled to be discharged from further duties and 
responsibilities herein. 
Based upon the foregoing findings, the Court now 
makes the following conclusions of law: 
1. That the Court has jurisdiction of this matter 
and is authorized and empowered to order into effect 
such temporary and provisional measures as have 
been heretofore ordered, of retaining jurisdiction for 
so long as may be necessary herein, and to make such 
other orders as may be necessary and appropriate to 
provide for all necessary and complete relief to Plain-
tiff. 
2. That the wards of the City of Butte as desig-
nated on the date of filing the complaint herein were 
grossly malapportioned, that Plaintiff and other 
members of her class are entitled to have such wards 
established as nearly equal as possible, with regard 
to population, that the Defendant City Council has 
authority to remedy such situation, by ordinance, and 
that the Defendants have a duty to reapportion such 
wards as may be necessary under the circumstances. 
3. That Ordinance No. 2261 of the Ordinances of 
the City of Butte is a valid enactment, and an ade-
quate and satisfactory remedy for the malapportion-
ment complained of, that Defendants have fully com-
plied with the temporary and provisional order of 
the Court entered on February 23, 1965, and that they 
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are entitled to be discharged from further duties and 
responsibilities herein. 
By reason of the foregoing findings and conclu-
sions, it is hereby ORDERED, ADJUDGED and DE-
CREED AS FOLLOWS: 
1. That the Defendant's return of compliance filed 
herein, including attached copy of Ordinance No. 
2261 of the Ordinances of the City of Butte, is hereby 
confirmed and approved in its entirety, to be effec-
tive as of the date of passage and approval, July 21, 
1965. 
2. That the terms of office of members of the pres-
ent City Council of the City of Butte, elected during 
the year 1965, in accordance with the order of this 
Court dated February 23, 1965, are confirmed and 
approved as valid and continuing, until the election 
and qualification of their successors. 
3. That the Defendants are hereby discharged from 
any further duties and responsibilities herein. 
DONE AND DATED at Butte, Montana, this ---
day of August, 1965. 
W.D.MURRAY 
UNITED STATES DISTRICT JUDGE 
HANDBOOK FOR 
MONTANA MUNICIPAL OFFICERS 
The Handbook for Montana Municipal Officers: A 
Digest of Montana Statutes Governing Municipal 
Corporations, published in 1969, has been updated 
with a 1971 Supplement. The 1971 Supplement is 
now being printed. Copies of the Handbook and the 
1971 Supplement may be purchased from the Bureau 
of Government Research, University of Montana, 
Missoula, Montana 59801. 
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